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J. TONY SERRA #32639 
CURTIS L. BRIGGS #284190 
TYLER SMITH #289188 
506 Broadway 
San Francisco CA 94133 
Telephone: 415/986-5591 


Attorneys for Defendant 
KWOK CHEUNG CHOW 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA, 14 -CR- 1 96 - 0 01 -CRB 


Plaintiff , 


v . 


KWOK CHEUNG CHOW, 

Defendant . 

/ 


DEFENDANT'S SUPPLEMENTAL 
SUBMISSION TO THE MOTION FOR 
A MISTRIAL [Dkt . 1224] DUE TO 
PERVASIVE AND PREJUDICIAL 
JUDICIAL MISCONDUCT; BIAS; 
AND JUDICIAL IMPROPRIETY; 
MOTION TO STRIKE ALL ANSWERS 
ELICITED BY THE COURT. 


Date: December 28, 2015 

Time : 8 : 30 AM 

Dept: Hon. Charles Breyer 


INTRODUCTION 

Defendant, Kwok "Raymond" Chow filed a motion for mistrial 
[dkt. 1224] in this matter on December 23, 2015, in light of the 
fact that the Court made sua sponte, blatant, disrespectful and 
disparaging remarks to defense counsel and consistently 
interjected into defense's cross-examination with lengthy, 
confusing, and prejudicial speaking objections and explanations. 
This Court's conduct in this matter, discredited the defense in 
front of the jury, thwarted effective examination of counsel, 
and created the impression that it is allying itself with the 
Government and likely injured Chow's fair trial rights. The 
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court obstructed aspects of the defense which will be addressed 
in a subsequent motion. 

The present supplemental submission is based on this 
Court's offensive treatment of defense's main witness, the 
defendant himself, Mr. Chow, immediately after events giving 
rise to the original motion for mistrial and thus were not 
included in the motion. The Court's treatment of Mr. Chow on 
the witness stand was outrageous, as he would not allow the 
defendant to complete his testimony, incorrectly repeated the 
Government's questions, implied doubt regarding Chow's 
testimony, interjected and even coordinated with Government 
attorney during questioning to the point that the Court and the 
prosecutor were frequently locked in eye contact during moments 
of seemingly mutual frustration prior to many of the Court's 
inappropriate statements. At times their comments were in 
cadence with each other and made in concert as two school mates 
would treat a new kid who sat at their cafeteria dining table 
without asking permission on the first day of school. 

Further exacerbating the confusion and lack of control was 
the Court's very own interjection and insistence that Chow 
answer questions that were without prompting or in some cases an 
objection, repeated and rephrased by the Court differently than 
as posed by the prosecutor, or which were not posed at all, or 
which were posited in a completely different way changing the 
meaning of the question and subsequent answer; not one question 
could be interpreted as designed to elicit an exculpatory 
response from Chow. The Court has routinely and spontaneously 
voiced confusion where none should have existed in the line of 
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questioning and/or the answers, confused the named subject of 
the line of questioning with another party not relevant at that 
time, and on numerous occasions began to chastise Chow for being 
non-responsive in what was the Court's confusion of the names or 
issues in question. 

At multiple points the Court refused to even acknowledge 
objections by defense counsel, J. Tony Serra, during what was an 
extremely hostile cross-examination of Chow who was at times 
utilizing the assistance of a translator. In sharp contrast to 
the Court's extremely proactive response to defense counsel 
throughout these proceedings, the Court failed to take any 
corrective measures or to instruct or advise the prosecution in 
relation to the numerous unprofessional comments made during 
cross examination. 

The Court's alignment with the Government has the effect, 
in theory and in actuality, of manipulating the jury's 
perception of the facts and the case as a whole, and denies Mr. 
Chow's right to a fair trial. 

Defense submits that the blatant mistreatment of Mr. Chow 
comes at the heels, and is in direct retaliation, to the motion 
urging this Court to declare a mistrial for its own impropriety. 
In fact, the first order of business of the Court after walking 
out with the mistrial motion in the Court's hand, making eye 
contact and off the record while walking up to the bench while 
quietly asking the prosecution while scoffing, "did you see 
this?" was to exclude over half the defense witnesses which the 
Court previously authorized days earlier without notice to 
defense the discussion was going to take place. 
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Chow is a self-taught English speaker with a thick accent 
and who testified in English to move the pace of conversation 
along more rapidly but who at times relied on a Cantonese 
interpreter. He cannot read English. He was teamed up on by the 
Court and prosecution and grilled relentlessly on incorrect 
transcripts which given his language disadvantage and the power 
of the Court and Government prosecutor was reminiscent of when 
Kings mandated that chickens and goats were granted fair court 
trials in medieval Europe when facing allegations of practicing 
Black Magic. 

This vindictive escalation of hostility towards Mr. Chow 
cannot be permitted and thwarts all concepts of justice and due 
process, and therefore, defense lodges this supplemental 
briefing to the Motion for Mistrial accordingly. 

Justice requires that every response given by Chow that was 
elicited by the Court must be stricken from the record and the 
jury must be admonished to disregard all such questions and 
responses. There should be an inquiry made to the jury to ensure 
or correct any bias toward Chow that may have developed due to 
this Court's actions. 


STATEMENT OF FACTS 

The following excerpts depict the ongoing mistreatment and 
disrespect of defendant during his testimony, reflecting this 
Court's partiality for the Government and bias against 
defendant. At this juncture, the jury cannot consider Mr. Chow's 
case without a predisposition towards a finding of guilt. 
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The Court interrupted defendant's testimony, interjected 

during Government questioning, incorrectly repeated questions, 

ignored and incorrectly overruled defense counsel's objections 

and questioned the defendant's answers, as follows: 

1 . The Court Ignores/Incorrectly Overrules Objection 

Q. Because you don't care; do you, Mr. Chow? You bring in 
criminals, and then you don't care what they do. Isn't that 
right? 

MR. SERRA: Compound. Objection, Your. Honor 
Objection. Compound. 

THE COURT: Overruled. 


Vol 26 : pg 4693, 5-12 . 

2 . The Court Interjects and Does Not Accept Answer 


Q. Are you going to answer my question, Mr. Chow? 
A. That's why I don't judge people. 

Q. Are you going to answer my question? 

MR. SERRA: He is answering your question. 

THE COURT: No, no. Counsel. Wait. He has not 
answered the question. 

MR. SERRA: He hasn't? 

THE COURT: Overruled. 


Vol. 26: 4694: 18-25. 

3 . Pressuring Witness and Appearance of Bias 

A. . . . But Leslie Yun -- he been -- she been helping me. 

And --and James Pau -- they been helping me a lot, you 

know, to coordinating my community work. And in -- in -- a 

lot of good work. And when the time -- 

THE COURT: I think you've answered -- 

THE WITNESS: When he got arrested -- 

THE COURT: I think you've answered -- 

THE WITNESS: -- that's the first time -- 

THE COURT: Mr. Chow, you've answered the question. 

BY MR. FRENTZEN 
Q. Was Leslie Yun -- 

A. Excuse me. Lots of times it's not just "Yes" and "No" 
question . It's 
THE COURT: Well -- 

THE WITNESS: I just need to explain the situation; 
the whole situation. I try to bring it out to them. 


Vol 26: 4698 L. 23 to 4698 L. 14. 


4 . Ignoring and not Permitting Appropriate Objections 
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Q. So a lot of them are felons, but you think that they 
launched their criminal active after Dave Jordan shows up 
on the scene? That's your view of the world, Mr. Chow? 

MR. SERRA: Objection. 

THE WITNESS: Okay. 

MR. SERRA: It's a compound question. 

MR. FRENTZEN: It's not. 

THE COURT: Actually, it's not a compound question. 

It wasn't compound. Overruled. 

MR. SERRA: Then it's ambiguous. 

THE COURT: Counsel, you raise your objection. I 
rule on the objection. I don't want to hear multiple 
objections, different grounds. 

Vol . 26: 4700, 19-25; 4701, 1-3. 

5 . Putting Words in Defendant's Mouth 

MR. SERRA: Objection. This is argumentative. 

THE COURT: Well, Mr. Chow, are you saying that you 
knew that he was involved in criminal activity, but you 
stayed away from it? 

THE WITNESS: I don't knew. 

THE COURT: You thought? 

THE WITNESS: I feel. 

THE COURT: You thought. 

You feel that he was? You felt that he was? 

Vol 26: 4703, 20-25, 4704, 1-3. 

6 . Misstates and Re-frames question as a much more 
significant event (phone conversation) conversation rather 

than a phone contact after Chow tries to answer. 

Q. Well, why were you calling -- or I'm sorry. Why did you 
have phone contacts with Bong Zhu about a month after 
Allen Leung was killed in April of 2006? 

A. You know what? It's -- it's nothing to me that's 
important . 

THE COURT: No. I think the question is: Why did 

you have a conversation with this individual a month or so 

after Mr. Leung was killed? 

WITNESS: I don't recall this conversation. 

COURT : Okay . Okay . 

Vol. 26: 4724, 19-25. 

7 . Interrupting, Interjectin Questions, Restating and 
Refining the Question and Not Allowing Mr. Chow to Answer 
and unnecessarily repeating answer as if to cast Doubt on 

Veracity 


Q. You didn't know Dave Jordan was laundering money? 
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A. I never seen -- just like I say, they never do anything 
in front of me. I -- when I sense or feel they try to tell 
me something -- 
THE COURT: Well, wait, wait. 

THE WITNESS: -- I know I should not be involved, I 
lef t . 

THE COURT: Mr. Chow, the question is did you know, 
not whether it was done in front of you. The question is: 
Did you know that he was laundering money? That ' s the 
question . 

THE WITNESS: Physically I don't know. 

THE COURT: Physically. 

Vol 26: 4736 L. 24 to 4737 L. 10. 

8 . Asked Questions After Mr. Chow Answered 

A. I think I have answered you that before. 

THE COURT: No. No. 

THE WITNESS: I don't put my thought in another 
people . 

THE COURT: Mr. Chow, what did you think they were 
doing? 

THE WITNESS: I just -- I thinking they doing 

something funny, they doing something, you know, I'm not 

supposed to know, and I just stop thinking right there. 


Vol. 26: 4740 L. 21 to 4741 L. 4. 

9 . The Court Ignores Defense Counsel's Objections 

Q. You knew they were doing something illegal, didn't you, 
Mr . Chow? 

MR. SERRA: Asked and answered. 

WITNESS: I wouldn't say . . . 

Vol. 26: 4741, 6-8. 

9 . The Court Refuses to let Defendant Explain Answer 

Q. It's the second one; right, Mr. Chow? 

A. If that's what I said, this is what I mean. I'm not 
denying that. It's correct. But what I'm saying -- 
THE COURT: Well, I think you've answered the 
question . 

Vol. 26: 4745, 18-25. 

10 . The Court Ignores/Incorrectly Rules on Objection and 
Falsely Justifies By Saving the Objection Doesn't Exist 

Q. You took the money, didn't you, Mr. Chow? 

A. I received the money. 

Q. And you knew that it was for the relationship -- 
MR. SERRA: Objection. This was all gone into 
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yesterday . 

THE COURT: I think -- Counsel, I think he's entitled 
to ask his question without interruption. 

MR. SERRA: But he did yesterday. It's been asked 
and answered. 

THE COURT: Well, first of all, asked and answered is 
not an objection with respect to cross-examination. That's 
number one. Number two, number two, he's entitled to ask it 
and he's entitled to ask his question. If you have an 
objection, you wait till he completes his question. 

Vol 26: 4749, 17-25, 4750, 1-6 

11 . Wrongly Frames Question and Assumes Role of 

Prosecutor 

Q. You're trapped in a restaurant, Mr. Chow? 

A. Pretty much. I don't -- I don't -- just like I been 
saying, I'm not denying -- everything in here is true. 

THE COURT: Mr. Chow, the question you were asked is: 

You knew that day David Jordan was an outlaw? That was the 
question . 

THE WITNESS: Not just by that conversation. 

Vol. 26: 4754, 11-17. 

12 . Court Incorrectly Claims Defendant Answered and Will 

Not Allow Him to Complete Answer 

A. In -- no, not the Dragonhead. Dragonhead duty is 
nothing -- nothing like that. 

Q. Dragonhead doesn't get his hands dirty; right? 

A . And - - 

THE COURT: Wait. Wait. You answered the question. 

You said no. 

THE WITNESS: I have -- 
THE COURT: No, Mr. Chow. 

Vol. 26: 4772, 18-25 

13 . Court Falsely Claims Defendant Answered and Will Not 

Let him Respond to Compound Question 

Q. You try not to get your hands dirty, and you let younger 
people do it, and you say, "Oh, I'm rehabilitated"; right, 
Mr . Chow? 

A. No. I -- 

THE COURT: Okay. So you've answered the question. 

Vol 26: 4774, 11-17 

14 . Court Creates the "Next" Question Attempting to 
Ascertain Identities of Persons And Challenges Defendant's 

Credibility When the Prosecutor Never Asked That Question 


A. There is a lot of bad people. 
Q. Who? 
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A. I'm the bad people. I was the bad people. 

Q. Mr. Chow, that doesn't even make sense. 

THE COURT: Mr. Chow, wait. You said you had a lot 
of people around you, bad people who gave you money. You 
just said that. 

THE WITNESS: Yeah. 

THE COURT: The next -- this question is -- 
THE WITNESS: What I want -- 

THE COURT: Wait, wait, Mr. Chow. The question is: 

Who are they? Please give names. 

THE WITNESS : What I mean a lot of bad people around 
me, I'm talking about a lot of people have past record, 

Vol 26: 4781, 12-25. 

15 . Court Interjects that Defendant is Non-Responsive and 

Creating Delay and the Cause of the Case not Moving Fast 

Enough 

MR. SERRA: He shouldn't be allowed to make these 
editorial comments. 

THE WITNESS: They -- 

THE COURT: The defendant is not being responsive to 
questions -- 

MR. SERRA: He's trying his best. 

THE COURT: -- and says something and obviously 

invites a response. Okay. If the answers were shorter and 

responsive, we could move a bit faster through this. 

MR. SERRA: Well, you know, if he spoke actually in 
English, maybe he would be, but he's doing his best. 

THE COURT: I don't know whether he's doing his best 
or not doing his best. The jury can observe the demeanor of 
the witness, can observe his language abilities, can 
observe how he conducts himself in the examination. Those 
are all issues for the jury. It's not an issue where a 
lawyer characterizes it a particular way. That's argument. 

Vol. 26: 4784, 2-20. 

16 . The Court Refused to Allow Chow to Explain that the 

Book Draft that Chow was Being Questioned on was from 2011 

and was Not the Current Version (which would have been 

evident if he was allowed to answer) 


Q. Okay. But you -- the word "draft" -- maybe the 
interpreter should tell you what that is. 

A. Yes. Yeah. I have more than one draft. 

They -- what they finded in the Hyde Street is the -- 
THE COURT: Well, I think you answered the question. 

Next question. 

Vol 26: 4837, 20-25 

17 . Defense Entered Into Substantial Time Saving 
Stipulatons in earlier proceedings, but After Receiving 
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Mistrial Motion The Court Forces Defense To Commit to All 

Witnesses And Have Them Attend the Following Court Day 

THE COURT: No. It is -- well, to be clear, it is 

which witnesses do you now intend to call in your case; and 

if you don't mention them, then it's -- then we're not 

going to have that witness. . . So without going into whose 

fault it is, it's clear to me that what I have to do is 

manage this case in terms of time, and that's why I need to 

know every witness that you intend to call in your defense. 

MR. BRIGGS: Yes. My question was: Is this above 

and -- we get to add witnesses from our conversation last 

week? 

THE COURT: No. You are to give me the name of the 
next witness and following witnesses. 1 

Vol 26: 4895, 16-25, 4896, 1-6. 


THE COURT: So, yes, we are now in the third day of the 
Defense case, and I've asked you today to identify each and 
every witness for the remainder of the case for the reasons 
that I've indicated. And I've said one, two, three, four, 
five, six, seven, eight witnesses you can proceed with 
without further offers of proof. And please have them here 
on Monday, and I'm quite serious about that. 

Vol . 26 : 4931 and 4932 . 

18 . Again Discussing Witnesses Court Shows Extreme Bias 

Against Counsel and Aligns with Government While Both the 

Court and the Prosecutor Attempt to Chastize Defense 

Counsel for an Absence from Court Due to the Necessity to 

Draft an Emergency Writ and Motion. 

MR. FRENTZEN : He might not have been here, 

Your Honor. 

THE COURT: Maybe you weren't here. 

MR. BRIGGS: Well, maybe. 

THE COURT: Or maybe you were late; but, in any 
event - - 

MR. BRIGGS: I wasn't -- what does that mean? Does 
the Court want - 

THE COURT: Counsel, I'm not -- Counsel, here is the 
order: Have these witnesses here. Mr. Serra said at the 
sidebar that if he had known that I want all the witnesses 
here, he would have had them here. 

Vol 26: 4926 L. 16 to 4927 L. 2. 


^■Compare this to discussions with the government where a 
witness was not available due to his testimony at the Hall of 
Justice where the Court voiced concern about time but was 
pleasant and appreciative of the government's efforts. 
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As set forth in the Motion for Mistrial, of which this 
supplemental briefing incorporates herein, Mr. Chow has a right 
to a fair and impartial court. Here, the Court's partiality and 
bias against Mr. Chow spilled over during cross-examination, in 
front of the jury, confused the role of the prosecutor and the 
judge, and tainted these proceedings, and has embarrassed put 
all court officers in a bad light in the eyes of the public 
which is paying close attention to this trial. 

This situation mandates a mistrial because the Court's 
actions of interrupting defendant Chow and not allowing him to 
answer Government questions; interjecting with summarized 
answers; erroneously re- framing Government questions; ignoring 
and disallowing defense objections; undermining and questioning 
Chow's credibility; and generally collaborating with AUSA 
Frentzen, amounts to an intervention of such degree that the 
jury will confuse the function of the Court and prosecutor. As 
such, the jury cannot consider Mr. Chow's case without a 
predisposition towards finding him guilty. The judicial 
impropriety is so grave and prejudicial in this regard that 
defendant will be denied a fair trial, if this matter proceeds. 

Conclusion 

The Due Process Clause clearly requires a "'fair trial in a 
fair tribunal,' before a judge with no actual bias against the 
defendant or interest in the outcome of his particular case." 
Bracv v. Gramlev , 520 U.S. 899, 904-05 (1997) (citation 
omitted) . 
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As set forth in the Motion for Mistrial and supplemental 
briefing herein. The Court's actions, taken as a whole, resulted 
in an intervention that has led this jury to a predisposition of 
guilt by improperly confusing the functions of judge and 
prosecutor. The Court's bias against defendant is palpable and 
Mr. Chow cannot receive "fair trial in a fair tribunal," in this 
matter and a new trial is warranted in light of his due process 
rights . 

Dated: December 27, 2015 Respectfully submitted, 

/s/ Curtis Briggs 

CURTIS BRIGGS 
J. TONY SERRA 
TYLER SMITH 

Attorneys for Defendant 
KWOK CHEUNG CHOW 
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